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T
he past year has been a busy one for 
the debate over campus speech. 

Conservatives have been up in arms 
after February protests at Berkeley 
against right-wing provocateur Milo 
Yiannopolous turned violent. A similar 

incident in March at Middlebury College involving 
political scientist Charles Murray led to a physical 
assault against the professor who organized Mur-
ray’s appearance. 

The left has also faced harassment and intimi-
dation on college campuses. In early May, a pro-
fessor at Texas A&M received death threats after 
discussing violence against whites in the context 
of a podcast about the movie Django Unchained. A 
“professor watchlist” continues to name and shame 
educators who, for instance, criticize the Trump ad-
ministration. And numerous other liberal professors 

have been threatened 
or intimidated for other 
comments on campus.

Over the summer, a 
march by white nation-
alists on the University 
of Virginia campus in 
Charlottesville turned 
murderous, when police 
charged a white suprem-
acist with driving his 
Dodge Challenger into 
a crowd of counter-pro-
testers, killing 32-year-
old Heather Heyer.

In this volatile environment, a number of state 
legislatures have proposed or adopted legislation 
that would force public university systems to adopt 
system-wide policies that proponents claim would 
better protect free speech on campus. And we un-
derstand that Congress may again seek to address 
anti-Semitism on university campuses through the 
overbroad “Anti-Semitism Awareness Act,” which 
could sweep in criticism of Israeli policies as “an-
ti-Semitic” speech subject to federal civil rights 
laws.

Following on PEN America’s 2016 report “And 
Campus for All: Diversity, Inclusion, and Free 
Speech at U.S. Universities,” PEN America sur-
veyed these state campus speech bills, the model 
bill drafted by libertarian think tank the Goldwater 
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Institute, and the federal “Anti-Semitism Aware-
ness Act.” Our analysis of all of these follows in 
this white paper.

With respect to state campus speech legislation, 
PEN America strongly supports measures that 
would ban so-called “free speech zones” on cam-
puses. Many schools have limited activities such as 
pamphleteering or spontaneous demonstrations to 
certain physical areas on campus, which may violate 
the First Amendment. 

PEN America does not, however, support many 
other elements of these bills, or of the Goldwa-
ter proposal, which PEN America fears could be 
used to actually censor or chill speech, and may 
become overtly politicized through interference 
from the state legislature. In particular, provisions in 
the Goldwater bill and state legislation that would 
impose a “mandatory minimum” (that is, suspen-
sion for longer than three weeks or expulsion for 
a student who violates the “expressive rights” of 
others twice) are overly punitive. Overall, we have 
significant concerns that these laws and bills may 
have the purpose and result of limiting protests 
and counter-speech, a critical element of campus 
discourse that is protected by the First Amendment.

With respect to “free speech zones,” most of the 
state bills analyzed in this white paper would ap-
ply “traditional public forum” doctrine to all public 
areas on campus (or to non-public areas that the 
school has opened for student or faculty speech). 
Doing so would permit the school to restrict speech 
only to keep noise levels down or protect school 
property but, in no instance, would let the school 
discriminate against speakers because of the con-
tent of their speech. 

PEN America does not oppose this approach, nor 
take issue with certain other provisions, including 
those that reinforce existing First Amendment rights. 
We strongly support the provisions contained in some 
bills requiring training and orientation on principles 
of free speech. 

Our primary concern with these bills lies in their 
approach toward interference with “expressive 
rights,” applying principally to counter-speech or 
protests that may interfere with or even drown out 
other speech. The laws call for severe punishments 
for such speech based on loose definitions of “ex-
pressive rights” that could open the door to signifi-
cant restrictions on protests and even open debate. 

Following on PEN America’s 
2016 report “And Campus 

for All: Diversity, Inclusion, 
and Free Speech at U.S. 

Universities,” PEN America 
surveyed these state campus 

speech bills, the model bill 
drafted by libertarian think 

tank the Goldwater Institute, 
and the federal “Anti-Semitism 

Awareness Act.” Our analysis 
of all of these follows in this 

white paper.
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We are also concerned that the mechanisms for 
oversight of the implementation of these laws are 
subject to politicization and polarization, posing 
the risk that decisions on the permissible scope of 
campus speech may be colored by viewpoint-spe-
cific concerns.

In sum, while PEN America strongly supports 
legislation to do away 
with free speech zones 
on public college cam-
puses—and urges private 
campuses to follow suit—
PEN America is skepti-
cal that more aggressive 
legislative measures are 
warranted, and that they 
will protect more speech 
than they chill.

Relatedly, PEN Amer-
ica also opposes cam-
pus speech efforts that 

would adopt a definition of anti-Semitism that tar-
gets a broad range of speech related to Israel as 
the basis for civil rights investigations by the U.S. 
Department of Education. The federal “Anti-Sem-
itism Awareness Act,” which passed the Senate in 
December 2016, would require the federal govern-
ment to adopt an overly expansive definition of 
“anti-Semitism” that is centered on speech critical 
of Israel when determining whether schools have 
violated civil rights laws by failing to protect stu-
dents from anti-Semitic speech. 

While anti-Semitic harassment, including harass-
ment that may reference criticisms of Israel, can 
certainly rise to the level of a civil rights violation, 
vigorous debate about Israel and its policies is 
protected by the First Amendment and an import-
ant subject for public debate. The white paper 
explains why the Anti-Semitism Awareness Act 
would impair free expression rights.

Summaries of PEN America’s main findings follow.

The Goldwater Proposal and Related  

State Legislation

Following a series of high profile incidents where 
controversial speakers on campuses faced attempts 
by opposing groups to deny them a speaking plat-
form (so-called “no-platforming,” that is, denying a 
speaker the ability to speak, either by pushing to 
rescind an invitation or by disrupting the speech), 
the Goldwater Institute, an Arizona-based libertar-
ian think tank, issued a 2016 report on the problem 
including a proposed model bill.1

There are a number of provisions in the Goldwa-
ter bill that PEN America does not oppose, though 

they do not outweigh the potential danger to free 
speech in the other elements of the legislation. 
These positive aspects include:

•  A preamble with a strong articulation of the im-
portance of free speech on campus;

•  Mandating a system-wide policy that protects 
free speech as a “fundamental right,” bars free 
speech zones, recognizes the right of students 
to spontaneously gather and protest, opens 
campus to any speaker that students or faculty 
would want to hear from, bars higher security 
fees because of controversial speakers, and re-
quires security for speakers;

•  Protects faculty, administrators, students, and 
staff when they speak about public controversies;

•  Requires training and the dissemination of the 
free speech policy in orientation materials;

•  Bars discipline for speech protected by the First 
Amendment;

•  Provides students and staff with the ability to 
sue the school for violations of speech rights.

PEN America strongly opposes the following pro-
visions, however:

•  Overbroad and vague definitions of “expres-
sive rights” that could cover protests that do 
not pose physical danger to speakers or prevent 
speakers from speaking or being heard;

•  Overly punitive disciplinary measures that could 
result in a lengthy suspension or expulsion of 
students who haven’t broken any law, denied 
a speaker the right to be heard, or otherwise 
exercised a “heckler’s veto;”

•  The approach taken to the establishment of 
committees to oversee implementation of the 
law, which appears to be subject to significant 
political influence and the risk of politicization 
(by, for instance, having the governing board of 
the school system, which is usually appointed by 
the legislature and governor, appoint the over-
sight committee); and

•  A prohibition on the institution itself taking a 
position taking a position on public policy issues 
that may prevent it from acting ethically as an 
institution of higher learning.

The federal “Anti-Semitism 
Awareness Act,” which passed 
the Senate in December 2016, 

would require the federal 
government to adopt an overly 

expansive definition of “anti-
Semitism” that is centered on 
speech critical of Israel when 
determining whether schools 

have violated civil rights laws 
by failing to protect students 

from anti-Semitic speech. 
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In practice, the AAA would require the Depart-
ment of Education to consider this definition when 
determining whether speech critical of Israel on col-
lege campuses has created a “hostile environment” 
for Jews sufficient to violate federal civil rights law 
(which bars discrimination against Jews when based 
on perceived ancestry, ethnicity, or nationality).

As discussed in detail in the white paper, PEN 
America fears that this expansive definition would 
lead to a number of unintended consequences. 
These include overenforcement on college cam-
puses because of the breadth of the definition, 
including censoring speech that is merely critical of 
Israeli policies, or of the historical justification and 
means of the creation of the state of Israel. It could 
also include self-censorship by students concerned 
about facing discipline, or aggressive investigations 
by the Department of Education, which could them-
selves chill robust discourse and debate.

The white paper also includes a discussion of a 
First Amendment “savings clause” in the legislation 
that purports to exclude from its reach any speech 
protected by the First Amendment. The white pa-
per notes that these savings clauses are of limited 
utility (and are, accordingly, quite rare in legislation) 
because they can only be invoked as a defense af-
ter action has been taken against a student or fac-
ulty member. In those cases, the student or faculty 
member must retain counsel and expend time and 
money to challenge any disciplinary action on First 
Amendment grounds. Such savings clauses can also 
encourage aggressive investigations by schools and 
government officials secure in the knowledge that 
any overreach will be tempered by a court applying 
the First Amendment carve-out.  

Conclusion

A prevailing theme in PEN America’s white paper 
is the importance of giving students in higher edu-
cation, at all points on the political and ideological 
spectrum, sufficient “breathing room” to develop 
skills such as critical thought, judgment with re-
spect to academic and political discourse, and the 
persuasive arts—not to mention the space to figure 
out what they believe.

The Goldwater proposal; the various state laws 
that take a heavily punitive approach to the heck-
ler’s veto, but fail to carefully define what that is; 
and the Anti-Semitism Awareness Act all would 
constrict rather than insulate that breathing room. 

The Goldwater proposal deserves plaudits for ad-
dressing growing threats to free expression, deriv-
ing from all side of the political spectrum, on public 
college campuses. But it goes too far. Its discipline 
would be visited on precisely those young students 
who society should encourage to aggressively ques-
tion authority, think critically, and discuss public 
policy without constraint. Of course no one should 
deny a campus speaker the ability to speak, and 
certainly no one should engage in physical violence. 
Existing laws, however, are adequate to deal with 
these offenses, and should be deployed to do so.

When calibrating campus policies, however, to 
preserve both free speech and campus safety, the 
last thing the schools should be doing is defining 
“speech crimes” in vague or overbroad ways, and 
permitting draconian punishments that could se-
verely impair an academic or professional career.

In the white paper, PEN America analyzes in de-
tail the Goldwater proposal, and also surveys state 
legislation and enacted laws based on the proposal.

The Anti-Semitism Awareness Act

Section II of the white paper analyzes the federal 
“Anti-Semitism Awareness Act,” (the “AAA”) which 
passed the Senate in December 2016, but was not 

taken up in the House of 
Representatives. Con-
gress has not yet rein-
troduced the bill, and if 
members plan to do so, 
PEN America urges cer-
tain changes to the bill to 
prevent it from sweeping 
in speech that is critical 
of Israeli policies (but is 
not anti-Semitic).

The AAA would re-
quire the Department of 
Education to consider in 

civil rights cases a definition of anti-Semitism that 
has been adopted by the State Department as guid-
ance and was adapted from a European definition 
used by data gatherers to identify anti-Semitism 
with respect to speech about Israel. In particular, 
the definition uses the “3D” framework suggested 
by Israeli politician and former Soviet dissident Na-
tan Sharansky, in which speech that “demonizes,” 
applies a “double standard,” or “delegitimizes” Israel 
should be considered anti-Semitic.

A prevailing theme in  

PEN America’s white paper is the 

importance of giving students in 

higher education, at all points 

on the political and ideological 

spectrum, sufficient “breathing 

room” to develop skills such as 

critical thought, judgment with 

respect to academic and political 

discourse, and the persuasive 

arts—not to mention the space to 

figure out what they believe.
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terrorism poses a greater threat domestically than 
Islamic extremist terrorism, or who criticize Trump 
supporters during class.8 

In early May, philosophy professor Tommy J. Curry 
at Texas A&M faced death threats for talking about 
violence against whites during a podcast about the 
Quentin Tarantino movie Django Unchained, after 
his comments were taken out of context.9 Keean-
ga-Yamahtta Taylor, an assistant professor of Afri-
can-American studies at Princeton, had to cancel 
several public appearances earlier this year after 
she received death threats for criticizing President 
Trump at a commencement speech.10

In the same period, incidents of hateful speech 
and incidents of hate crimes on U.S. campuses in-
creased.11 These included an increase in incidents 
involving anti-Semitic bigotry.12 Then, in August, 
white nationalists marched on the University of 
Virginia’s campus in Charlottesville to protest the 
removal of a statute of Confederate General Rob-
ert E. Lee.13 The march and subsequent protests 
involved widespread anti-Semitic and racial slurs 
and devolved into violence. Police charged a white 
supremacist with driving his Dodge Challenger into 
a crowd of counter-protesters, killing 32-year-old 
Heather Heyer.14 

President Trump initially refused to condemn the 
white nationalists, suggesting equivalence between 
counter-protesters and violent white supremacists. 
He laid blame on “both sides,” drawing widespread, 
bipartisan condemnation.15 

In the midst of, and in response to, these devel-
opments, politicians at the federal and state levels 
have stepped into the fray. At the federal level, a 
series of hearings have been held on the topic of 
campus free speech, and the Anti-Semitism Aware-
ness Act in particular. At the state level, legislation 
has been introduced and passed that would require 
public school systems to better protect free speech. 

All of these measures are avowedly aimed to up-
hold free speech and open discourse, and many 
have some salutary elements. But most also include 
vague or inapposite definitions and could foster 
punishments for speech that is protected by the 
First Amendment. In many cases, these flaws could 
make these bills more of a threat to free expres-
sion on campus than a solution to genuine concerns 
about infringements on campus speech. 

In Section I of this white paper, PEN America an-
alyzes the array of state campus “free speech” bills. 
Section II discusses the draft federal Anti-Semitism 
Awareness Act. 

Many of the state campus speech bills borrow 
elements from a 2016 proposal by the Goldwater 
Institute, a libertarian think tank, which we look at 

INTRODUCTION
Hardly a day goes by without another op-ed, ed-
itorial, or column decrying the sorry state of free 
speech on college campuses. PEN America shares 
that concern, noting that we are also concerned 
about new and legitimate disquiet about campus 
safety, hostility to inclusion, and attacks, both 
physical and rhetorical, on historically marginal-
ized groups and women, all of which can impair 
campus’ openness to all views and experiences.

Further to that concern, PEN America released 
a report in 2016 titled And Campus for All: Diver-
sity, Inclusion, and Free Speech at U.S. Universities, 
which combined extensive reporting and thorough 
analysis of all sides in this emerging debate.2 Shortly 
after the release of our report, the Senate passed 
the Anti-Semitism Awareness Act.3 While it did not 
pass the House of Representatives, we understand 
that the bill is still under consideration. It was the 
subject of an early November 2017 hearing con-
vened by the House Judiciary Committee.4

In the year since publication of the PEN America 
report, we have also seen the introduction and pas-
sage in several states of legislation that would “man-
date” free speech on campuses. Many of these bills 
would eliminate “free speech zones,” policies where 
a school limits pamphleteering, demonstrations, or 
other expression only to certain designated areas 
on public school campuses, which PEN America 
supports. Many, however, go too far, and may chill 
speech on both the right and the left.  

Amid a growing number of incidents of hate 
speech and hate crimes across the country, and 
serious threats to free speech on campus, it is crit-
ical that lawmakers and universities take steps to 
ensure a more diverse, inclusive, and equal campus 
environment without compromising robust protec-
tions for free speech and academic freedom. 

To put both creeping censorship and bona fide 
safety concerns in context, in February 2017, pro-
tests against right-wing provocateur Milo Yian-
nopoulos at the University of California at Berkeley 
turned violent, leading President Trump to threaten 
to pull federal funding from the university in a 
tweet.5 In March 2017, protests at Middlebury 
College against Charles Murray, the controversial 
libertarian political scientist, also turned violent, 
resulting in injury to the professor sponsoring Mur-
ray’s talk.6 

Left-wing faculty and guests also face threats and 
intimidation.7 The website “Professor Watchlist” 
aims to catalogue liberal bias and “leftist propa-
ganda” by naming and shaming professors who, 
for instance, cite statistics showing that right-wing 
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SECTION!I

STATE!LEVEL! 
CAMPUS!SPEECH!

LEGISLATION

The Goldwater Proposal

Following a series of high profile incidents where 
controversial speakers on a variety of campuses 
faced attempts by opposing groups to deny them a 
speaking platform (so-called “no-platforming”), the 
Goldwater Institute, a libertarian think tank based 
in Arizona, issued a 2016 report on the problem, 
which included a proposed model bill.17 

That bill has been introduced or passed, in whole 
or with minor modifications, in four states: Illinois, 
Louisiana, Michigan, and Wisconsin. Another eight 
states have introduced or passed campus speech 
legislation, which address many of the same issues, 
but takes different approaches than Goldwater. 
Several of these are narrowly limited to barring 
the establishment of so-called “free speech zones.” 

The Goldwater Institute proposal itself has both 
positive and negative elements. On the one hand, 
it has important language that would force public 
universities to prioritize free speech protections, 
would limit when and how schools could disinvite 
controversial speakers, and would prevent schools 
from imposing content- or, worse, viewpoint-based 
restrictions on speech in public areas of campus, or 
areas that have been designated by school officials 
as forums for speech. 

On the other hand, it includes severe punish-
ments for vaguely defined free speech violations, 
including a “mandatory minimum” punishment of 
a one-year suspension or expulsion for a student 
who has been twice convicted of “infringing the ex-
pressive rights of others”—“expressive rights” being 
undefined. It also would only require assistance of 
counsel for students facing suspensions of longer 
than 30 days or expulsion. 

In this part, we survey the strengths and weak-
nesses of the Goldwater Bill. 18 Following this, we 
discuss each of the state bills or laws of which we 
are aware as of this drafting, and compare them to 
the Goldwater proposal. 

Strengths
The Preamble—The Goldwater proposal, titled the 
“Campus Free Speech Act,” does an excellent job 
of framing the legislation as a call for administra-
tive neutrality and academic freedom. It cites the 

first.16 As discussed in detail below, the Goldwater 
proposal goes too far in numerous important areas. 
PEN America urges states seeking to address free 
speech on campus to ensure that any steps that are 
taken adhere to the following principles: 

•  Ensuring an emphasis on academic freedom and 
freedom of speech for all members of the cam-
pus community;

•  Barring delimited “free speech zones” from 
campus;

•  Leaving discipline to the discretion of school 
administrators who understand the context in 
which events have occurred; 

•  Avoiding overbroad definitions that could cur-
tail free speech and render legitimate topics 
of academic deliberation effectively off-limits;

•  Avoiding mandatory penalties and emphasizing 
due process rights;

•  Creating checks on any system-wide oversight 
mechanisms that are sufficient to limit the risk 
of politicization;

•  Clearly defining “expressive” violations or any 
other violations that may be subject to disci-
pline;

•  Appropriating adequate funds for orientation and 
education on the importance of free expression;

•  Ensuring that requirements that public institu-
tions maintain neutrality on matters of public in-
terest do not demand institutional silence when 
it comes to affirming and articulating the values 
of open discourse, academic freedom, diversity 
and inclusion, and other principles integral to the 
institutional role of the university in society; and

•  Preserving the ability of public schools to pre-
vent discrimination based on race, ethnicity, 
religion, or other protected class by publicly 
funded student organizations.
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watershed report by the Commission on Free of 
Expression at Yale in 1974, and the 1967 Kalven 
Report at the University of Chicago, both of which 
grappled with issues as fraught as any today in 
the midst of campus protests over civil rights and 
the Vietnam War. It also cites a more recent 2015 
University of Chicago study that reiterated this 
approach, and noted that “it is not the proper role 
of the University to attempt to shield individuals 
from ideas and opinions they find unwelcome, dis-
agreeable, or even deeply offensive.”19 Importantly, 
all of the studies it includes as guidance for the 
proposed legislation emphasize the importance of 
faculty and student intellectual autonomy as a key 
ingredient in preserving campus free speech, and 
also note the importance of civility to a healthy 
and open discourse.20

The preamble also helpfully provides that “state 
institutions of higher education officially recognize 
freedom of speech as a fundamental right.”21 Al-
though legislative findings of this nature would not 
impose new binding requirements, they nonetheless 
could provide a valuable guidepost for campuses, 
and for courts faced with adjudicating alleged in-
fringements on speech, especially by college ad-
ministrators. The preamble would communicate to 
the state legislature and courts that free expres-
sion violations on state college campuses should 
be treated as any First Amendment violation, and 
that restrictions based on the content or viewpoint 
of the expression are prohibited.

Mandatory State Policy—The Goldwater proposal 
would require a state school system to adopt a for-
mal policy protecting free expression on campus. 
PEN America supports this call and the elements 
suggested for such a mandated policy, including: 

•  Recognition of intellectual freedom and  
freedom of expression as central to the univer-
sity’s mission;22 

•  Articulation of the appropriate legal test for 

reasonable time, place, and manner (“TPM”) re-
strictions on speech, which would, among other 
things, prohibit “free speech zones,” where a 
school limits pamphleteering, demonstrations, 
or other expression to certain physical areas;23 

•  Affirmative recognition of the right of students 
and faculty to spontaneously gather and protest 
so long as it does not “substantially and materi-
ally” disrupt school functions;24 

•  A provision that any person “lawfully present” on 
campus may protest or demonstrate, subject to 
reasonable limitations to protect the expressive 
rights of others and order in the classroom;25

•  Similar to the TPM provision above, a statement 
that the public areas of a campus are traditional 
public forums, subject to appropriate legal pro-
tections, and, crucially, viewpoint neutrality in 
any restrictions;26

•  A requirement that the campus be open to any 
speaker invited by students, student groups, or 
members of the faculty;27

•  A prohibition on the school imposing security 
fees based on the “content” of the invited speak-
er’s speech—which is especially important to 
prevent schools from pretextually charging high 
security fees to discourage controversial speak-
ers from being invited;28

•  Recognition that the school bears the respon-
sibility of providing appropriate security for 
speakers (as we note below, however, the same 
provision should also recognize that the school 
bears the responsibility for preserving the se-
curity of protesters as well) 29; and 

•  Recognition that individual students, faculty, and 
staff, including, presumably, administrators and 
senior staff, are free to take public positions 

The preamble would communicate to the state legislature 

and courts that free expression violations on state college 

campuses should be treated as any First Amendment 

violation, and that restrictions based on the content or 

viewpoint of the expression are prohibited.
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immunity by public universities, which would ensure 
that students, faculty, or administrators who allege 
a violation of their First Amendment rights can get 
a day in court. Other aspects of this section, how-
ever, including an express civil right of action by the 
state authorities against students or faculty accused 
of violating the expressive rights of individuals on 
campus and mandatory fee shifting when a plaintiff 
wins a free expression case, may encourage frivo-
lous or harassing suits by state attorneys general 
seeking to limit free speech by critical students or 
faculty. At a minimum, PEN America would urge that 
forthcoming legislation clarify that a state attorney 
general may file suit on behalf of a student, faculty 
member, or administrator who alleges specific First 
Amendment rights violations, such as being arrested 
at a peaceful protest, or who has been blocked from 
filming police activity in public areas of campus.

Weaknesses
Discipline—The disciplinary provisions are probably 
the most troubling part of the Goldwater proposal 
in that they violate precepts of academic freedom 
by taking discretion away from administrators and 
faculty in deciding on appropriate discipline. Ac-
cordingly, PEN America addresses them first, before 
surveying the rest of the proposal.

Precisely because post-secondary education is 
meant to be a time for robust, uninhibited debate 
on issues of public importance, students are liable 
to push the boundaries of such discourse. Whether 
it’s a bake sale with different prices for black and 
white customers to protest affirmative action37 
or a demand for safe spaces or trigger warnings, 
post-secondary education is meant to be a place 
for students to engage vigorously in political and 
public debate, and to think critically about how to 
do so and what they ultimately believe. It should 
be a place where the consequences for errors of 
judgment should be commensurate, and geared 
toward the possibility of learning and future im-
provement. Such commensurate discipline neces-
sarily depends upon context-specific assessments 
of motives, behavior, and intent. Administering 
campus discipline is a core responsibility of the 
university, reflecting the unique and interlocking 
responsibilities of university administrators to pro-
vide education, guarantee academic freedom, and 
foster a vibrant community. Efforts to curtail the 
discretion of campus administrators in this regard 
are unwarranted, and risk imposing inappropriate 
punishments that are harmful for the individuals 
concerned and inimical to healthy campus life, and 
intensify polarizing divisions on campus.

Accordingly, there are four issues with the current 

on “public controversies of the day” while rec-
ognizing that “the institution” itself maintains 
neutrality when appropriate.30

Materials and Training—The Goldwater proposal 
includes a requirement that schools include a copy 
of the free expression policy in freshman orienta-
tion materials.

Limitations on Discipline for Speech—Perhaps 
most significantly, the Goldwater proposal would 
bar punishment for speech protected by the First 
Amendment, and articulates narrow exceptions.  
The proposal helpfully lists these “unprotected” 
categories of speech: violations of federal or state 
law31; defamation; legitimate TPM violations; true 
threats32; and an “unjustifiable” invasion of privacy 
not involving a matter of public concern.

One category of exception articulated in the pro-
posal, however, may raise concerns with respect 
to civil rights laws. The Department of Education 
is empowered to enforce civil rights laws barring 
discrimination against certain groups, which can 
include harassment, threats, or intimidation that are 
so acute as to deny a student the equal opportunity 
to participate in school activities.33 

In describing the acuteness of harassment that 
would trigger a potential violation of civil rights 
laws, the Department of Education adopts the dis-
junctive phrasing “severe, pervasive, or persistent,” 
so as not to preclude egregious but isolated inci-
dents of harassment from rising to a potential vio-
lation.34 By contrast, when defining “peer-on-peer 
harassment,” the Goldwater proposal adopts the 
conjunctive language from Davis v. Munroe County, 
the Supreme Court case governing when schools 
can face legal liability for failure to address acute 
sexual harassment.35 That case described the rele-
vant conduct as “severe, pervasive, and objectively 
offensive.”36 

In plain terms, the Goldwater proposal may 
be read to preclude a finding of harassment if a 
school fails to address a severe but isolated in-
cident (for instance, burning a cross in front of 
an African-American fraternity) because it is not 
“pervasive.” PEN America takes no position on the 
propriety of the Department of Education’s use of 
the formulation “severe, persistent, or pervasive,” 
but does recognize that sufficiently severe and 
objectively offensive one-off acts of harassment, 
even if they contain an expressive component, may 
violate civil rights laws.

Opening the Courthouse Door—The Goldwater 
proposal includes an express waiver of sovereign 
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proposal. One, the lack of a definition of “expres-
sive rights” raises concerns of overbreadth and 
vagueness, especially when a student would face 
suspension or expulsion for violating these rights.38 
Offenses against expressive rights should be spe-
cific and carefully articulated; boisterous protests 
that do not rise to the level of making it virtually 
impossible for a speaker to give their lecture and 
be heard should still be protected and immune 
from suit. Two, students should have the right to 
assistance of counsel in any disciplinary proceed-
ings (the Goldwater proposal would only require 
assistance of counsel in cases carrying a penalty 
of suspension longer than 30 days or expulsion). 
Three, the burden of proof, which is not articulated 
in the proposal, should be carefully considered and 
spelled out. And, four, the “mandatory minimum” 
procedure requiring a one-year suspension or ex-
pulsion after “two strikes” is inappropriate in a law 
that could potentially end the academic careers of 
public university students. 

Moreover, in two of the most high profile recent 
“no-platforming” instances, at the University of 
California at Berkeley and at Middlebury College, 
there are reports that some of the protesters, and 
especially those who turned violent, came from 
off campus.39 In those cases, existing criminal law 
should be more than sufficient to deal with offend-
ers. Creating an overarching, heavily punitive sys-
tem of institutional discipline could deter peaceful 
protests by students, who fear being disciplined for 
infringing the “expressive rights” of speakers, but 
do little to tamp down on outside provocateurs 
who may assume an even more prominent role in 
instigating speech-related conflicts on campus.

Failure to Define “Expressive Activity” or “Free 
Expression”—The Goldwater proposal rightly at-
tempts to give teeth to its free speech protections 
by, among other things, sketching out disciplinary 
measures, and permitting public officials and victims 
to sue. However, and particularly when it comes 
to the measures permitting suit by the attorney 
general or an aggrieved party for “any violation” of 

the proposed bill, the absence of definitions for 
certain key terms is troubling. 

For instance, in the “mandatory minimum” pro-
vision, the triggering offense is an infringement 
on the “expressive rights” of others. “Expressive 
rights” is undefined, which, ironically, could open 
the door to an overbreadth or vagueness challenge 
under the First Amendment. For example, state 
attorneys general or disinvited speakers could bring 
frivolous suits against participants in aggressive, 
but constitutionally protected, protests. While the 
Goldwater model bill is laudably geared to deterring 
“no-platforming,” “shout-downs,” or other forms 
of the heckler’s veto, it’s not explicit and tailored 
enough to do so. Under its formulation, loud or 
otherwise disruptive protests that still permit a 
speaker to speak and be heard could be targeted 
as violations of “expressive rights,” without a more 
specific definition. This could have a widespread 
chilling effect on individuals’ willingness to partic-
ipate in protests against particular speakers, even 
if those protests are not intended to deprive the 
speaker of her ability to speak.

A more appropriate approach, especially with 
mandatory discipline such as is envisioned here, 
would be to specifically articulate the offenses sub-
ject to punishment, to ensure that students have 
appropriate notice about what actions will lead to 
disciplinary measures. An example of more tailored 
language could be “a student, faculty member, or 
other individual on campus grounds who, with the 
intent to prevent a scheduled speaker from being 
able to speak, takes or attempts to take such action 
that in fact prevents willing listeners of the speaker 
from hearing the speech, will be punished [by no 
more than X punishment].” Such actions could 
include, but are not limited to: barring a speaker 
from entering the campus through physical assault, 
threats, or intimidation; physically blocking will-
ing listeners from entering a hall or meeting room; 
shouting down a speaker to the point where his or 
her remarks cannot be heard by listeners; or issuing 
threats against a campus that leads it to cancel a 
speaker because of security concerns.

Creating an overarching, heavily punitive system of 

institutional discipline could deter peaceful protests by 

students, who fear being disciplined for infringing the 

“expressive rights” of speakers.
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that this proposal is intended to get at divestment 
by universities. There may be instances where a 
government entity should be free to divest from 
certain investments for ideological reasons. Two, 
and relatedly, there could be “hybrid” situations 
where a company has suffered reputational harm 
because of a political position and it would be eco-
nomically rational to divest. Goldwater’s institu-
tional neutrality provision would bar that.

Again, the University of Chicago’s Kalven report 
recognized the possibility that corporate action by 
a university could appropriately, in “extraordinary” 
circumstances, be non-neutral (indeed, one of the 
signatories of the Kalven report wrote separately 
to explicitly acknowledge as much, saying the ca-
veat should state that the university, as a corporate 
entity, should “conduct its affairs with honor”).42

We are also concerned about potential interpre-
tations of this provision that could interfere with 
the ability of university leaders and administrators 
to articulate essential institutional values, including 
a commitment to diversity and inclusion, opposition 
to hateful speech, or even an affirmation of free 
speech itself. A critical dimension of recent suc-
cessful university efforts to defuse conflicts associ-
ated with the appearance of politically controversial 
speakers on campus has entailed statements by 
esteemed university leaders that the university’s 
decision to provide a forum for a particular speaker 
does not signify approval of the contents of the 
speech itself, nor of the ideas and principles with 
which the speaker may be associated. It is vitally 
important that campus leaders be able to assert 
the university’s values and governing principles, and 
provisions that could be construed to constrain this 
latitude should be rejected.

Protecting Discriminatory Student Groups—Sec-
tion 1(L) appears to be an attempt to address the 
holding in the Supreme Court’s decision in Chris-
tian Legal Society v. Martinez (“CLS”), which held 
that a policy at the public Hastings School of Law 
in California that student groups receiving school 
money accept all comers was consistent with the 
First Amendment.43 In that case, the Christian Legal 
Society required aspiring participants to sign an 
oath attesting to their belief in various Christian 
doctrines, which Hastings said violated its discrim-
ination policy. The Court found that the Hastings’ 
policy was viewpoint-neutral and reasonable.

The Goldwater proposal would prohibit a school 
from denying “a student organization” (presumably, 
official or unofficial, even if using school facilities) 
any benefit or privilege accorded other groups 
based on the content of the group’s expression. 

Politicizing Accountability for the State School 
System—The Goldwater proposal would require 
the governing body of the state university system 
to appoint a committee of no less than 15 members 
to provide oversight of implementation of the law. 
The committee would be responsible for producing 
a report on September 1 of every year, including 
(1) a description of barriers or disruptions to free 
expression on campuses; (2) a description of the 
administrative handling and discipline related to 
these barriers or disruptions; (3) “a description of 
substantial difficulties, controversies, or successes 
in maintaining a posture of administrative and insti-
tutional neutrality with regard to political or social 
issues”; and (4) assessments, criticisms, commen-
dations, or recommendations the committee sees 
fit to include.

PEN America has no objection in principle to the 
concept of centralized oversight. That said, the re-
cent controversy in North Carolina (see the discus-
sion of that state’s campus speech bill in section 
II.g below) shows how easily a Board of Trustees 
(or regents, visitors, etc.) can become politicized. 
Following the victory of the Democratic candidate 
for state governor, the North Carolina legislature 
sought to remove the governor’s ability to name key 
university trustees and give it to key Republican law-
makers instead.40 Without independence from state 
politics, an oversight body may push a state school 
system in one ideological direction or another, with 
principles of free speech and ideological openness 
being subordinated to political interests.  

One solution to this problem would be to involve 
faculty and have a shared committee: one half 
elected by university faculty or some representative 
commi$ee thereof, and another half by the Board of 
Regents or equivalent. The chair could be appointed 
by the board, but, in the event of a tie-breaking vote 
by the chair to release an annual report, the minority 
side would have the opportunity to issue a minority 
report. Checks and balances of this sort would 
insulate the oversight body from undue politiciza-
tion. Michigan’s pending legislation takes such an 
approach, described in more detail below.

Institutional Neutrality—Section 1(K) of the model 
bill would laudably protect the right of students, fac-
ulty, staff, and administrators to speak out on issues 
of the day. It would, however, require the “institution 
itself [to] stay neutral, as an institution, on the public 
policy controversies of the day, except insofar as 
administrative decisions on such issues are essential 
to the day-to-day functioning of the university.”41 

We fear this may be too limited, for two related 
reasons. One, the explanatory notes clearly indicate 
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That provision is fine. It goes on to say, however, 
that a school cannot deny a benefit or privilege if 
the organization requires members to “affirm and 
adhere to the organization’s sincerely held beliefs,” 
“comply with the organization’s standards of con-
duct,” or “further the organization’s mission or pur-
pose, as defined by the student organization.”44 

Such a policy would permit student groups funded 
with taxpayer dollars to do exactly what Hastings 
found impermissible in the CLS case: require the 
signing of an attestation to certain religious beliefs 
as a condition of participation in the student group.

It would also permit the group to exclude mem-
bers based on conduct that has nothing to do with 
the organization’s mission. A taxpayer funded space 
lab group could require participants to sign a form 
rejecting the existence of a deity. A medieval book 
club could exclude anyone who refuses to attest to 
belief in Catholic dogma. A youth business leader-
ship group could exclude a member after finding 
out about a romantic liaison at a party. The exam-
ples are endless.

Heightened Public Forum Protections—Finally, 
Section 5 of the Goldwater proposal purports 
to set out the legal standard for restrictions on 
expressive conduct in public areas of campus. It 
would require that the school have a “compelling” 
government interest, that the restriction be the 
least restrictive means of furthering the interest, 
that there be ample other avenues to engage in the 
expressive conduct, and that the policy provide 
for the spontaneous assembly and distribution of 
literature. The section does not specify whether 
the restriction can be content-based.

Traditional public forum doctrine, by contrast, 
permits content-neutral restrictions when they fur-
ther a significant government interest (a standard 
lower than compelling), are narrowly tailored to do 
so (does not require the least restrictive alterna-
tive), and when there are ample other avenues for 
the same speech.45

PEN America does not object to the formula-
tion as such. If the intent is to apply strict scrutiny 

under the assumption that the restriction will be 
content-based, however, it may be worth spelling 
that out (or if the intent is to increase scrutiny in 
traditional public forums on college campuses to 
require a compelling government interest for any 
restriction). If the authors anticipate that colleges 
will be able to engage in some content-based re-
strictions, they should explain what those could 
look like. Conversely, if the intent is to apply strict 
scrutiny to content-neutral regulations (to apply 
stronger protections than currently exist under the 
First Amendment), the authors should make that 
clear as well. Furthermore, the text should note that 
viewpoint-based restrictions are totally disallowed.

Goldwater Compared to Other State Bills and Laws

Arizona
Arizona passed two bills in 2016 both of which, like 
those passed in Missouri and Virginia, discussed be-
low, prohibit schools from limiting student speech 
to “free speech zones” on campus.46 Technically, 
the Arizona bills mandate that all public areas on 
campus are to be treated as traditional public fo-
rums, subject only to reasonable TPM restrictions, 
which is positive. (Oddly, the second bill, H.B. 2548, 
appears to impose a different legal standard for 
content-neutral TPM restrictions—requiring a “com-
pelling” government interest, rather than the “signif-
icant” interest in the first bill.47 The bills appear to 
do the same thing, but one would impose a higher 
standard of protection than the other.)

The second bill, H.B. 2548, also includes a provi-
sion creating a class 1 misdemeanor for individuals 
who intentionally interfere with passage on a high-
way, public thoroughfare, or entrance into a public 
forum that prevents another person from gaining 
access to a governmental meeting, a governmental 
hearing, or a political campaign event.48 Although 
police and prosecutors could abuse the provision, 
we understand “intentionally” to require a showing of 
specific intent. Specific intent in this case (requiring 
a showing that the offender intentionally sought to 
block a thoroughfare, highway, or entrance) should 
act as a check against using the provision to conduct, 

It is vitally important that campus leaders be able to 

assert the university’s values and governing principles, and 

provisions that could be construed to constrain this latitude 

should be rejected.
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The bill also would have created a committee on 
free expression, without appropriate safeguards 
against politicization.60

That said, it would have also included some of the 
best provisions of the Goldwater proposal, including 
clarification that public areas of campus qualify as 
traditional or designated public forums, policies 
barring hecklers’ vetoes and a cause of action for 
students whose rights are violated.61

Michigan
The Michigan legislation, S.B. 350, is pending in 
committee at the time of writing (in the fall of 2017). 
It also is largely identical in substance to the Gold-
water proposal.62 

Interestingly, however, it has a novel approach to 
constituting a committee on free expression, which 
may serve to check politicization of that body, were 
this to become law. The bill would add § 210G to 
the “State School Aid Act of 1979,” requiring any 
community college or public university receiving 
money under the law to participate in a free speech 
committee. Instead of being appointed directly by 
the governor or board of regents, appointees would 
be split: five appointed by the community colleges, 
four by public universities, one by the governor, one 
by the speaker of the Michigan House of Repre-
sentatives, and one by the Senate Majority Leader. 
Problematically, the Michigan bill would include 
the “mandatory minimum” for any student twice 
“convicted” of violating the free expression rights 
of others, and would only guarantee assistance of 
counsel in the limited circumstances envisioned in 
the Goldwater proposal.63

Missouri
Like Arizona and Virginia, the Missouri “Campus 
Free Expression Act”—which passed in 2015 and 
received broad support from across the political 
spectrum—is narrow and simply clarifies that pub-
lic areas of campus are traditional forums where 
speech may only be restricted in a content-neutral 
manner that furthers a significant government inter-
est, is narrowly tailored to do so, and leaves open 
ample alternate avenues for speech.64

For states looking to limit free speech zones on 
campus, Missouri, like Colorado, is also a good model.

North Carolina
The North Carolina bill, H.B. 527, which became law 
in July 2017, avoids many of the drawbacks of the 
Goldwater proposal while retaining most of its pos-
itive features.65 For instance, it does not mandate 
any discipline, or include a mandatory minimum 
punishment for violations, though it does require 

for instance, mass arrests of protesters.
The Arizona bills do not have any mandated disci-

plinary measures, though they do include an express 
public and private right of action for violations by 
universities of the free speech zone provisions.49

Colorado
Colorado passed S.B. 17-062 in April 2017, which 
is also limited to applying public forum doctrine 
to prevent universities from limiting speech to 
designated free speech zones.50 The bill defines 
“student forum” as any open area of campus, or 
any section of campus that has been opened by 
the school to student expression,51 and then clari-
fies that a school may only apply reasonable time, 
place, and manner restrictions (without regard to 
the content or viewpoint of speech).52  The law text 
says that expression in a student forum may only 
be limited in a narrowly tailored, content-neutral 
manner, to further a significant government inter-
est, and where there are ample alternative avenues 
of communication.53

The law helpfully states that a student may not 
be disciplined because “of his or her expression, 
because of the content or viewpoint of the expres-
sion or because of the reaction or opposition by 
listeners or observers to such expression.”54 The 
law also notes that nothing in its provisions would 
permit a student to “materially disrupt” planned 
activities (that is, it bars shout-downs).55 

Finally, the Colorado law includes a reasonable 
cause of action for any student improperly denied 
access to a student forum for expressive purposes.56 
The bill mandates that the student, if she wins, re-
ceive court costs and fees (which, as noted above, 
should be discretionary to avoid frivolous litigation).57

In sum, the Colorado bill would serve as a good 
model for an “anti-free speech zone” state law, and 
avoids some of the overreach of bills more closely 
modeled on the Goldwater proposal.

Illinois
The Illinois bill, H.B. 2939, which is currently pend-
ing in committee, is identical in substance to the 
Goldwater proposal.

Louisiana
In 2017, the Louisiana legislature passed a bill very 
similar to the Goldwater proposal, H.B. 269, but it 
was vetoed by Gov. John Bel Edwards, a Democrat, 
who called it “a solution in search of a problem” 
when doing so.58 Notably, the bill would not have 
guaranteed effective assistance of counsel in a dis-
ciplinary proceeding (though it also did not have 
the mandatory minimum of the Goldwater bill).59 
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does not include the Goldwater language that 
would overturn Christian Legal Society (meaning 
that a school could impose an “all-comers” policy 
on groups receiving funding).74

The only possible drawback of the Tennessee bill 
is the adoption across the board of the standard 
for when schools can be legally responsible for not 
doing enough to stop sexual harassment, which may 
not be strong enough to cover egregious cases. As 
noted, in the Supreme Court case, Davis v. Munroe 
County, 526 U.S. 629 (1999), the Court said that 
schools receiving federal money could be sued if 
they fail to address harassment that is so “severe, 
pervasive, and objectively offensive” as to deny a 
student equal enjoyment of the educational oppor-
tunity.75 There is concern that, as applied outside 
the context of that case, the Munroe standard may 
not capture harassment that is sufficiently severe—
though not necessarily “pervasive”—to deny a stu-
dent equal protection.

Texas
Texas had two bills introduced in the 2017 session, 
H.B. 2527 in the House, and S.B. 1151 in the Senate. 
The House bill is limited to barring schools from 
imposing free speech zones; it applies public forum 
doctrine to public areas of the school, and provides 
for a private right of action. It also has an interesting 
provision protecting “students and student groups 
and organizations, regardless of whether the group 
or organization is recognized by or registered with 
the institution of higher education.”76

The Senate bill goes slightly further. In addition to 
prohibiting free speech zones, the bill would pro-
hibit schools from disciplining students for speech. 
Universities would not be able to raise or lower a 
student’s grade for engaging in expressive activity, 
for instance, and the bill would require a grievance 
procedure for addressing violations of the section.77 
The bill would also broadly prohibit a school from 
punishing “a student or employee in any manner 
for engaging in expressive activities.”78

Unique among the other bills circulating in the 
states, the Senate bill has a severability clause, which 
would preserve the remainder of the bill in the event 
that any provision were struck down in court.79 Such 
a clause would be advisable, especially for those bills 
and laws that follow the Goldwater proposal closely 
(as it would protect the positive, constitutional as-
pects of the bill, while permi$ing targeted challenges 
to those provisions that go too far).
Utah
In March 2017, Gov. Gary Herbert, a Republican, 
signed H.B. 54, the Campus Free Speech Amend-
ments, which narrowly targets free speech zones. It 

the state school system to develop a range of dis-
ciplinary options for individuals who substantially 
disrupt school functioning, or who infringe on the 
“protected” free expression rights of others. This 
formulation, while still not specific enough, is more 
limited than the Goldwater formulation.66 It also 
provides for the active assistance of counsel (at the 
student’s expense) in all cases under the statute, 
unless the disciplinary proceeding is administered 
by a student-composed “honor board.”67

The North Carolina bill also requires the board 
of governors to appoint a committee, per the Gold-
water proposal, but appears not to include appro-
priate checks against politicization. The 11-member 
committee is to be appointed by the Board of Gov-
ernors of the University of North Carolina System 
from among its members, and members of the com-
mittee serve at the pleasure of the board.68 The 
provision also requires all employees of the North 
Carolina university system, and state agencies, to 
“cooperate” with committee requests for informa-
tion, without elaboration.69

The North Carolina law also appropriately limits 
the Goldwater’s “institutional neutrality” provision. 
It simply, and rightly, states that the “constituent 
institution may not take action, as an institution, 
on the public policy controversies of the day in 
such a way as to require students, faculty, or ad-
ministrators to publicly express a given view of 
social policy.”70 

Finally, the bill accurately articulates the relevant 
public forum and TPM doctrines, and ensures that 
public spaces on campus are treated under law as 
traditional public forums.71

The bill does not waive sovereign immunity, and 
expressly immunizes any chancellor, officer, em-
ployee, trustee or member of the state Board of 
Governors from suit.72

Taken as a whole, however, the North Carolina 
bill is a significant improvement on the Goldwater 
proposal, and a good model for states that want to 
go further in protecting campus free speech than 
just barring “free speech zones.”

Tennessee
Tennessee Gov. Bill Haslam, a Republican, signed 
that state’s bill, S.B. 723, into law in May 2017.73 The 
Tennessee law is arguably the best of the various 
proposals. It focuses aggressively on promoting 
student and faculty academic freedom, without 
the punitive provisions in the Goldwater bill. It also 
includes several Goldwater provisions, but with 
the improvements suggested above. For instance, 
it bars a school from denying funding to a student 
group based on the viewpoint of the group, but 
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be profane or indecent and thus potentially sub-
ject to greater punishment. Indeed, unlike the 
other bills that aggressively target content- or 
viewpoint-based restrictions, the Wisconsin bill, 
by targeting profanity, indecency, and obscenity, 
would actually enshrine an unconstitutional con-
tent-based restriction (that is, one could argue 
that a sign protesting a visiting speaker would be 
rendered a violation of the law merely for including 
“profane” language, or a protest featuring adult 
toys could be a violation while a protest without 
that content would not be).84

In short, rather than protecting free expression 
on campus, the Wisconsin bill would give school 
and state authorities more power to clamp down on 
student protests, and to punish students severely 
for protected speech activities.

Conclusion

Part of the reason for protecting free speech on 
public college campuses is precisely because they 
are arguably the most important forums where 
students can form, challenge, define, refine, and 
even change their views of the world, and opinions 
on crucial matters of the day. The biographies of 
political intellectuals often feature the narrative 
of intellectual awakening on campus, on the right 
or the left. 

Lest we forget, however, part of that awakening 
is growing up. And part of growing up is making 
mistakes, being offensive, being strident, or perhaps 
going too far in service of one’s developing convic-
tions. School discipline isn’t criminal law, but lengthy 
suspensions and expulsion have real consequences 
academically and professionally.

Any campus free speech law should endeavor to 
strike the appropriate balance between deterring 
and disciplining attempts to deny speakers the 
ability to speak (an actual “heckler’s veto”), and 
recognizing that 18-year old undergraduate stu-
dents make mistakes. The emphasis on discipline 
in the Goldwater proposal fails to strike that bal-
ance, and could actually chill more speech than 
it vouchsafes.

applies public forum doctrine to all outdoor public 
areas of Utah schools, and creates a cause of action 
for violations with cost and fee shifting.80 

Virginia
The Virginia bill, signed by Gov. Terry McAuliffe, a 
Democrat, in March 2017, effectively restates First 
Amendment protections for state school campuses. 
It reads: “Except as otherwise permitted by the First 
Amendment to the United States Constitution, no 
public institution of higher education shall abridge 
the constitutional freedom of any individual, includ-
ing enrolled students, faculty and other employees, 
and invited guests, to speak on campus.”81

Wisconsin
Wisconsin’s state assembly passed its controversial 
student speech bill in June 2017 along almost ex-
clusively party lines. The assembly passed its bill, 
A.B. 299, by a vote of 61 to 39 with one Republican 
joining Democrats in voting no. The Senate has yet 
to take up the bill. 

The Wisconsin bill is identical in substance to the 
Goldwater proposal. There are two exceptions, one 
positive, one quite negative. On the plus side is the 
process for appointing the 15 member committee 
on free expression, which is made up of 13 mem-
bers from each of the state’s universities, and one 
member from the assembly and Senate committees 
of jurisdiction.82

In a step backward from the Goldwater proposal, 
the Wisconsin bill’s disciplinary provisions are even 
more punitive and overbroad. Not only does the bill 
not define “free expression,” it mandates that the 
school system “free speech” policy include a range 
of punishment for anyone who “engages in violent, 
abusive, indecent, profane, boisterous, obscene, 
unreasonably loud, or other disorderly conduct 
that interferes with the free expression of others.”83

Unique among the various state campus speech 
laws, the Wisconsin formulation could allow more 
severe punishments for “indecent,” “profane,” or 
“obscene” speech even if it does not silence other 
speech. Signs with profanity, for instance, would 

Unique among the various state campus speech laws, 

the Wisconsin formulation could allow more severe 

punishments for “indecent,” “profane,” or “obscene” speech 

even if it does not silence other speech. 
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when determining whether an alleged discrimina-
tory practice was motivated by anti-Semitism.) 

The bill would require the Department of Edu-
cation to adopt the definition of anti-Semitism set 
forth by the Special Envoy to Monitor and Combat 
Anti-Semitism of the Department of State, which is 
based on the “Working Definition of Anti-Semitism” 
promulgated by the European Monitoring Center on 
Racism and Xenophobia (the “EUMC”). The EUMC 
has since been replaced by the European Union 
Agency for Fundamental Rights (the “FRA”).90 

Notably, the EUMC definition was drafted by Ken-
neth Stern, the former director on anti-Semitism, 
hate studies, and extremism at the American Jewish 
Committee and the current executive director of 
the Justus & Karin Rosenberg Foundation. Stern has 
publicly opposed the adoption of his definition for 
the purposes of defining anti-Semitism as a matter 
of civil rights law.91  

The Definition

Section 3 of the AAA specifies the “definition of 
anti-Semitism” that the Department of Education 
must take into account when assessing whether an 
allegedly discriminatory practice was based on an 
individual’s actual or perceived Jewish ancestry or 
Jewish ethnic characteristics. For the purposes of 
the AAA, the Department of Education is directed 
to adopt the definition of anti-Semitism promul-
gated by the Special Envoy to Monitor and Combat 
Anti-Semitism. The AAA also specifically directs the 
Department of Education to consider the examples 
included in that definition.

The State Department definition has three parts. 
It starts with the EUMC’s working definition. That 

reads “[a]nti-Semitism is a certain perception of 
Jews, which may be expressed as hatred toward 
Jews. Rhetorical and physical manifestations of an-
ti-Semitism are directed toward Jewish or non-Jew-
ish individuals and/or their property, toward Jewish 
community institutions and religious facilities.”92

•  It then includes five contemporary examples of 
anti-Semitism. They are (verbatim):

•  Calling for, aiding, or justifying the killing or 
harming of Jews (often in the name of a radical 
ideology or an extremist view of religion);

•  Making mendacious, dehumanizing, demonizing, 
or stereotypical allegations about Jews as such 
or the power of Jews as a collective—especially 
but not exclusively, the myth about a world Jewish 
conspiracy or of Jews controlling the media, econ-
omy, government or other societal institutions;

SECTION!II

THE!ANTI- 
SEMITISM! 
AWARENESS!ACT

Introduction

In 2016, Congress introduced the Anti-Semitism 
Awareness Act (the “AAA” or the “Act”).85 The 
Senate passed its bill by unanimous consent just 
before the end of the year. The House did not take 
up the legislation. 

As it has yet to be reintroduced in the current 
Congress, PEN America urges members to make 
significant changes to the legislation if it is to be 
brought up again. While combatting anti-Semitism—
or discrimination against any religious group—is a 
worthy goal, the bill as introduced last Congress 
poses significant concerns for free expression in 
higher education.

Title VI of the Civil Rights Act of 1964, as 
amended, (“Title VI”) prohibits discrimination on 
the basis of race, color, or national origin.86 In the 
educational context, the Department of Education’s 
Office of Civil Rights enforces Title VI to ensure 
that students in schools do not face incidents of 
harassment, intimidation, or threats based on those 
characteristics that are so severe, persistent, or 
pervasive as to deny students the ability to partic-
ipate in or benefit from the services, activities, or 
opportunities provided by the school.87

Although Title VI does not bar discrimination on 
the basis of religion, the Department of Justice 
and Department of Education have both found 
that Title VI does prohibit discrimination against 
Jews, Muslims, Sikhs, and members of other reli-
gious groups when the discrimination is based on 
perceived ancestry or ethnicity.88 Specifically, the 
Department of Justice found that discrimination 
“based on a group’s actual or perceived shared 
ancestry or ethnic characteristics, rather than its 
members’ religious practice” or “based on actual 
or perceived citizenship or residency in a country 
whose residents share a dominant religion or a 
distinct religious identity” can violate Title VI.89

Neither department, however, has offered a 
definition of anti-Semitism (or other religious dis-
crimination) that specifies what would qualify as a 
Title VI violation. The Anti-Semitism Awareness Act 
would do that. (Specifically, Section 4 of the Act 
would require the Department of Education to take 
into consideration the definition discussed below 
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or nationality could violate Title VI, emphasized that 
the “inquiry into whether a particular act of alleged 
discrimination falls within the purview of Title VI’s 
prohibitions will, in every case, involve a detailed 
analysis of the allegations to determine whether 
jurisdiction is appropriate.”94

Even assuming that anti-Semitic occurrences in-
volving “pure” speech (that is, speech unaccompa-
nied by threats, harassment, or intimidation) could 
constitute a Title VI violation, which PEN America 
does not address in this white paper, using the State 
Department definition clearly invites schools to look 
at speech that is merely critical of Israeli policies as 
a possible violation of civil rights law. As written, the 
definition would cover an individual critical of Is-
raeli settlement policies in the occupied territories 
who does not also criticize similar policies by other 
countries. Similarly, it would cover an individual 
who disagrees with the historical justification for 
the creation of the state of Israel.

In each of these cases, an individual making such 
statements could be motivated by bigotry—or not. 
Precisely for this reason, the 2010 Department of 
Justice letter articulates the importance of a case-
by-case inquiry. By requiring the Department of 
Education to consider the specific examples articu-
lated in the State Department definition, which may 
or may not be anti-Semitic, depending on the con-
text, the AAA invites false positives at the Depart-
ment of Education. Further, as has already occurred 
under existing civil rights guidance, some schools 
may clamp down on First Amendment protected 
speech out of fear that even borderline anti-Israel 
rhetoric could invite a federal investigation.95

As a constitutional matter, the Department of 
Education itself has acknowledged that “hostile 
environment” cases involving even blatant bigotry 
on campus may violate the First Amendment: 

Harassment of students, which can include 
verbal or physical conduct, can be a form 
of discrimination prohibited by the statutes 
enforced by OCR. Thus, for example, in ad-
dressing harassment allegations, OCR has 
recognized that the offensiveness of a par-
ticular expression, standing alone, is not a 
legally sufficient basis to establish a hostile 
environment under the statutes enforced by 
OCR. In order to establish a hostile environ-
ment, harassment must be sufficiently seri-
ous (i.e., severe, persistent or pervasive) as to 
limit or deny a student’s ability to participate 
in or benefit from an educational program.96

Constitutionally, unless the speech in question 

•  Accusing Jews as a people of being responsible 
for real or imagined wrongdoing committed by 
a single Jewish person or group, the state of 
Israel, or even for acts committed by non-Jews;

•  Accusing the Jews as a people, or Israel as a 
state, of inventing or exaggerating the Holocaust;

•  Accusing Jewish citizens of being more loyal to 
Israel, or to the alleged priorities of Jews world-
wide, than to the interest of their own nations.

The definition then sets out examples of anti-Sem-
itism relative to Israel, which draws on the “3D test 
of anti-Semitism” articulated by Soviet dissident and 
Israeli statesman Natan Sharansky.93 Those three “Ds” 
are “demonizing” Israel, applying a “double standard” 
to Israel, and “delegitimizing” Israel. Under each of 
these sub-headings, the State Department offers ex-
amples of speech critical of Israel that would qualify 
as anti-Semitic. They are (verbatim):

Demonize Israel

•  Using the symbols and images associated with clas-
sic anti-Semitism to characterize Israel or Israelis;

•  Drawing comparisons of contemporary Israeli 
policy to that of the Nazis;

•  Blaming Israel for all inter-religious or political  
tensions.

Double Standard for Israel

•  Applying double standards by requiring of it 
a behavior not expected or demanded of any 
other democratic nation;

•  Multilateral organizations focusing on Israel only 
for peace or human rights investigations.

Delegitimize Israel

•  Denying the Jewish people their right to self-de-
termination, and denying Israel the right to exist.

The definition concludes with the caveat: “However, 
criticism of Israel similar to that leveled against any 
other country cannot be regarded as anti-Semitic.”

Analysis

The Anti-Semitism Awareness Act poses a number 
of challenges for free expression. Both prudentially 
and constitutionally, it paints with far too broad a 
brush. Even the Justice Department letter, which 
agreed that discrimination against a member of a re-
ligious group based on perceived ancestry, ethnicity, 
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denies another student the ability to equally partic-
ipate in school activities, any speech covered by the 
definition—regardless of motivation—is entitled to 
full First Amendment protection. The First Amend-
ment covers even hateful speech.97 The only excep-
tions, where the government can restrict speech 
based on its content or the message conveyed, are 
those narrow categories that receive diminished 
First Amendment protection such as incitement to 
lawless activity or true threats, or the exceptionally 
rare cases where the government can establish a 
compelling reason and where the restriction is the 
least restrictive option, such as cancelling a campus 
speaker in response to a credible bomb threat.98

Accordingly, even speech that is indisputably 
anti-Semitic is protected by the First Amendment, 
and the government may not either directly restrict 
that speech because of its content or, as here, deny 
federal funds to schools that fail to silence it, other 
than in circumstances where it denies other stu-
dents equal access to education.

Practically, this legislation will have the effect of 
restricting speech in ways that do little or nothing 
to address anti-Semitism on college campuses. It 
is certainly the case that critiques of Israel can 
be inflected by bigotry against Jews. But it is also 
true that academic or humanitarian critiques of 
Israeli policy in the occupied territories, or even 
historical questions about the justification and 
means for the creation of the country, are legiti-
mate subjects of public and academic discussion. 
By forcing schools to consider criticism of Israeli 
policies as possible “crypto” anti-Semitism, the 
likely outcome here will be schools overreacting 
and being overly censorious toward speech on this 
particular topic. Such an approach would impair 
free expression, and open the door to efforts to 
curtail other forms of speech that specific groups 
may regard as inherently offensive. 

First Amendment Carve-Out

Section 5 of the AAA states that “[n]othing in this 
Act, or an amendment made by this Act, shall be con-
strued to diminish or infringe on any right protected 
under the First Amendment to the Constitution of 

the United States.” Such a constitutional rule of con-
struction actually poses additional problems.

One, savings clauses in the First Amendment 
context are of limited utility. They only “kick in” 
after, in this case, the school or the Department 
of Education has decided to take action against 
allegedly discriminatory speech. The speaker then 
must go to court and establish that the school or 
government infringed on a right protected under 
the First Amendment, which requires resources, 
time, and the assistance of counsel. 

Two, and relatedly, having the savings clause may 
create an incentive for schools and the government 
to “over-enforce” the AAA, safe in the knowledge 
that any overreach will be corrected by the courts 
down the road. When legislating in areas of consti-
tutional sensitivity, the approach should be to cali-
brate a law as narrowly and specifically as possible 
as to avoid problems of vagueness or overbreadth.99 
This takes the opposite approach.

Finally, three, in practice such savings clauses are 
exceedingly rare (largely because they are of dimin-
ished utility in protecting First Amendment rights), 
and have failed to guard against infringements of 
First Amendment rights.100

Conclusion

That anti-Semitism is a real and growing problem is 
incontrovertible. According to the Anti-Defamation 
League, which tracks anti-Semitic incidents such as 
cemetery vandalism, assaults, and graffiti in schools 
or synagogues, anti-Semitic incidents have spiked 
in the last three years, surging almost 90 percent 
in 2017 compared to 2016.101 

We must do more to confront anti-Semitism and 
religious bigotry against Muslims, Sikhs, and other 
religious minorities in the United States. But we 
must do so within the bounds of the Constitution, 
and without collateral damage to the pedagogical 
mission of our institutions of higher education. The 
AAA would unfortunately do exactly that, and may 
even exacerbate the problem by forcing truly insidi-
ous anti-Semitic activity on campuses underground. 
For all of these reasons, we urge Congress to reject 
the Anti-Semitism Awareness Act.

By forcing schools to consider criticism of Israeli policies as 

possible “crypto” anti-Semitism, the likely outcome here will 

be schools overreacting and being overly censorious toward 

speech on this particular topic.
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